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IN THE SUPREME COURT OF BRITISH COLUMBIA

WILLIAM PECHNIK AND
WESTLEE BALDRY

PLAINTIFFS

and

TAKE TWO INTERACTIVE SOFTWARE INC, TAKE TWO INTERACTIVE CANADA
HOLDINGS INC, 2K GAMES INC, AND ROCKSTAR GAMES INC.

DEFENDANTS

Brought under the Class Proceedings Act, R.S.B.C. 1996, c. 50

NOTICE OF CIVIL CLAIM

This action has been started by the plaintiffs for the relief set out in Part 2 below.

If you intend to respond to this action, you or your lawyer must
(a) file a response to civil claim in Form 2 in the above-named registry of this court
within the time for response to civil claim described below, and
(b) serve a copy of the filed response to civil claim on the plaintiff.

If you intend to make a counterclaim, you or your lawyer must
(a) file a response to civil claim in Form 2 and a counterclaim in Form 3 in the
above-named registry of this court within the time for response to civil claim
described below, and
(b) serve a copy of the filed response to civil claim and counterclaim on the plaintiffs
and on any new parties named in the counterclaim.

JUDGMENT MAY BE PRONOUCED AGAINST YOU IF YOU FAIL to file the response to
civil claim within the time for response to civil claim described below.
Time for response to civil claim

A response to civil claim must be filed and served on the plaintiff,
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(a) if you reside anywhere in Canada, within 21 days after the date on which a copy
of the filed notice of civil claim was served on you,

(b) if you reside in the United States of America, within 35 days after the date on
which a copy of the filed notice of civil claim was served on you,

(c) if you reside elsewhere, within 49 days after the date on which a copy of the filed
notice of civil claim was served on you, or

(d) if the time for response to civil claim has been set by order of the court, within

that time.
THE PLAINTIFFS’ CLAIM
Part 1: STATEMENT OF FACTS
Overview
1. Video games are a multi-billion-dollar global industry that counts both children and

adults as customers and players on personal computers, dedicated consoles and mobile devices.
As video game developers and publishers have sought to monetize their products, they have
increasingly employed addictive game elements including so-called “Loot Boxes” to compel
players to spend more time and money in their games. A Loot Box is a game of chance inside a
video game, by which a player pays for a digital “roll of the dice” and the possibility of obtaining
desirable virtual rewards. A Loot Box is either purchased with real money (or with virtual
currency bought with real money) or must be “unlocked” using a virtual “key” purchased with
real money. Publishers have also included more explicit gambling within their games (“Direct
Gambling Mechanics”™), allowing players to wager virtual currency purchased with real money
with the prospect of winning further valuable virtual currency. Video game publishers have
received hundreds of millions of dollars from the exploitation of players through their Loot

Boxes and Direct Gambling Mechanics.

2. The Criminal Code of Canada prohibits unlawful gaming, betting, lotteries, and games of
chance. Gaming is strictly controlled and licensed in this country. In breach of these laws, the
Defendants have operated an unlicensed, illegal gaming system through their Loot Boxes and
Direct Gambling Mechanics. Through this suit, Canadian consumers seek to hold the Defendants

accountable for this unlawful conduct, and to recover their losses.



The Parties

3. The Defendant, Take-Two Interactive Software Inc is a company incorporated under the
laws of Delaware, with an address for service at Corporation Service Company, 251 Little Falls
Drive, Wilmington, Delaware, 19808. Take-Two Interactive Software Inc is a video game
holding company that owns major video game publishing labels 2K, Rockstar Games, and
others. Take-Two Interactive Software Inc is publicly traded on the NASDAQ stock exchange
and carries on business in British Columbia, across Canada, and worldwide by developing,
marketing, distributing and selling the video games referred to herein, including to British

Columbians and Canadians, and collecting from the sales of those products.

4. The Defendant, Take-Two Interactive Canada Holdings Inc, is a company incorporated
pursuant to the laws of Ontario with an address for service at 5770 Hurontario St, Mississauga,
Ontario, L5R 3G5. Take-Two Interactive Canada Holdings Inc is a wholly-owned subsidiary of
Take-Two Interactive Software Inc. Take-Two Interactive Canada Holdings Inc carries on
business in British Columbia and Canada by developing, marketing, distributing and selling the
video games referred to herein, including to British Columbians and Canadians, and collecting

from the sales of those products.

5. The Defendant, 2K Games Inc, is a video game publisher incorporated under the laws of
Delaware, with an address for service at Corporation Service Company, 251 Little Falls Drive,
Wilmington, Delaware, 19808. 2K is a wholly-owned subsidiary of Take-Two Interactive
Software Inc. 2K carries on business in British Columbia and Canada by publishing and making

available various video games and online services to consumers.

6. The Defendant, Rockstar Games Inc, is a video game publisher incorporated under the
laws of Delaware, with an address for service at Corporation Service Company, 251 Little Falls
Drive, Wilmington, Delaware, 19808. Rockstar Games Inc is a wholly-owned subsidiary of
Take-Two Interactive Software Inc. Rockstar Games Inc carries on business in British Columbia
and Canada by publishing and making available various video games and online services to

consumers.

T The Defendants, Take-Two Interactive Software Inc, Take-Two Interactive Canada Inc,

2K, and Rockstar Games Inc are together “Take-Two”. These Defendants function as a joint
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enterprise. Each of these Defendants is an agent of the other for the purposes of developing,

marketing, distributing and selling the video games referred to herein.

8. The Plaintiff William Pechnik is a resident of British Columbia. He is a customer of the
Defendants. During the Class Period he spent money to purchase the opportunity to open Loot
Boxes and participate in the Direct Gambling Mechanics in the Grand Theft Auto Online series
of video games published by the Defendants. He purchased the Loot Boxes and participated in

the Direct Gambling Mechanics for personal purposes.

9. The Plaintiff Westlee Baldry is a resident of Alberta. He is a customer of the Defendants.
During the Class Period he spent money to purchase the opportunity to open Loot Boxes in the
NBAZ2K series of video games published by the Defendants. He purchased the Loot Boxes for

personal purposes.

10.  The Plaintiffs bring this claim on their own behalf and on behalf of the Canadian
customers of the Defendants who during the Class Period purchased or otherwise paid directly or
indirectly for Loot Boxes or Direct Gambling Mechanics in any of the following games

published by Take-Two:
a.  Grand Theft Auto V / Grand Theft Auto Online;
b. NBA 2K13;

c. NBA 2KI14;

d. NBA 2Kl15;
e. NBA 2Kl16;
f.  NBA 2K17;
g. NBA 2KI18;
h. NBA 2K19;
i.  NBA 2K20;



j- NBA 2K21;

k.  WWE 2KI8;

.  WWE 2K19;

m. WWE 2K20; and

n.  Such other games developed and published by the Defendants that may become
known to the Plaintiff

between 2012 and the date this action is certified as a class proceeding (the “Class”, “Class

Members” and “Class Period”).
Digital Games

11. Modern video games are complex constructs, incorporating top-of-the-line graphics,
dynamic gameplay, sophisticated plots and stories, and intricate engineering. Video games are
increasingly popular across all age groups and are part of mainstream culture around the world.
Video games are especially popular with children under the age of majority (“Underage

Players”).

12.  Video games are a multi-billion-dollar industry. Today, the global digital games market is
worth approximately US$117-billion and is expected to grow to US$160-billion by 2022. The

top ten global publishers of video games all have annual revenues over US$1-billion.

13. Video games are played on computers, as well as on games consoles (for example
Microsoft’s Xbox, Nintendo’s devices, Sony’s Play Station) and on mobile devices
(smartphones). The majority of video games are playable over the internet; many are only
playable online. Given the variety of platforms and formats, and the diversity of types of

gameplay and stories, these products are best referred to as “Digital Games”.

14. Digital Games come in many different styles, including sports simulators (FIFA, the
Defendant’s NBA 2K series), racing (Burnout; Forza Motorsport), open world (Fallout 4, Grand

Theft Auto; The Elder Scrolls: Skyrim), massively multiplayer online role playing games (World



of Warcraft), turn-based strategy (Civilization), real time strategy (StarCraft 2; Total War:
Warhammer II), multiplayer online battle arena (Dota 2; League of Legends), fighting games
(Street Fighter V; Mortal Kombat 11), first- and third-person shooters (Counter-Strike; Call of
Duty; PlayerUnknown's Battlegrounds; Fortnite; Star Wars Battlefront), and mobile games
(Clash of Clans; Candy Crush Saga; Fruit Ninja) among others. The increasing popularity of e-
sports (competitive, broadcast video game competitions) has brought new audiences to the

format. All modern Digital Games are substantially the same in key respects.

15.  Digital Games are designed and produced by developers. Using their own resources or
external financing, developers create Digital Games. They are the authors of a particular game or
franchise. Digital Games with the biggest budgets and promotions are referred to as “AAA”

games.

16.  Digital Games are distributed by publishers. Publishers are responsible for their products’
manufacturing, marketing and distribution. Publishers either develop their own products in house
or license or contract with external developers. For Digital Games that are playable exclusively
or principally online, publishers are responsible for managing the game on an ongoing basis,
including the provision of support and updates, the maintenance of servers, and the processing
and collection of payments from players. Some Digital Games, including the ones at issue in this

proceeding, are both developed and published by the same company.

17.  From about the 1980s until the early 2000s, Digital Games were distributed in physical
form, such as cartridges or CDs and DVDs. Customers paid for the game up front (known as
“pay once”), and the publishers received most of their income from the retail sale of their

products.

18.  Beginning in the early 2000s, Digital Games were offered with online components or for
download from the internet. Publishers began to take advantage of their ability to sell upgrades
(expansions or add-ons) to existing products to customers multiple times for the same product (or

title).

19. During this period, Digital Games publishers began to host Digital Games as a service,

whereby internet access was required to make use of the product. Publishers again made



innovations to their business model, offering access to products on a monthly or annual
subscription basis. By the mid-2000s, publishers were offering extensive add-ons, including
downloadable content “packs” that would change the appearance of a player’s in-game character
— for a price. This process of financial engineering is generally referred to as “game

monetization”.

20. Some of these add-ons are regarded by gaming purists as “cheats”, because they allow a
player to artificially accelerate their progress through a game by buying abilities or experience
otherwise only obtainable through long hours of gameplay. Paid add-ons are especially popular
in free to play games (e.g., Farmville; Angry Birds). While such products or services may take
away from the experience of gameplay or even be ethically troublesome, they did not attract

much regulatory scrutiny.

21. By the late 2000s and early 2010s, the Digital Games market had expanded and matured.
An immense variety of Digital Games became available, from free-to-play mobile and browser
games, through to more complicated online products, such as massive multi-player online role-
playing games (“MMORPGs”) and arena games. Publishers had to compete for players’

attentions with other digital distractions.
Loot Boxes

22, One innovation developed by publishers to both keep players’ attention and to extract
additional revenue was the Loot Box. A Loot Box is a consumable virtual item which can be
redeemed (or “opened”) to receive a randomized selection of further virtual items, ranging from
simple customization options for a player's avatar or character, to game-changing equipment or
additional avatars/characters (with effects on gameplay, including relative to other players)

(“Loot Boxes”). Purchasing the right to open a Loot Box is a bet — a game of chance.

23. Loot Boxes have real-world value. Players can buy Loot Boxes directly from publishers
through an in-game transaction (using real money or in-game currency earned through play or
purchased with real money) or receive the Loot Boxes during play and later buy "keys" with

which to redeem them.



24.  Some Loot Boxes are free to play. This action is concerned only with games in which

players pay with real or virtual currency for the opportunity to play or open a Loot Box.

25.  Loot Boxes are an extension of randomized loot drop systems from earlier Digital
Games, frequently used to give out rewards in MMORPGSs or similar games (for example, the
chance to obtain a special item, like a sword or armor with special characteristics, on
vanquishing a “boss”). Loot Boxes are also an extension of a feature developed for the Japanese
market (known as “gacha” or “kompu gacha”) and refined in the Chinese market from around

2007.

26.  The random chance element is central to the appeal of Loot Boxes to developers and
publishers: Loot Boxes are considered part of the compulsion loop of game design to keep
players invested in a game. Such compulsion loops are known to contribute towards video game
addiction and are frequently compared to gambling addiction. This is in part due to the use of a
"variable-rate reinforcement schedule" similar to how slot machines dole out prizes and it is
especially dangerous for children. The random element also makes players more likely to pay for
the chance to “win” an item from a Loot Box. Players do not know the contents of a Loot Box at

the time they commit to purchase.

217. The odds of a particular item being in a Loot Box are determined by publishers including
the Defendants. For the majority of the Class Period the Defendants did not make available to

players in Canada the odds of obtaining particular items from their Loot Boxes.

28. Items obtained from Loot Boxes can either affect gameplay or not affect gameplay. Items
may affect gameplay where they offer a player a competitive advantage over another player, for
example by giving the player additional abilities or “stats”. Items will not affect gameplay where
they offer purely cosmetic rewards, such as clothing for an in-game avatar. Cosmetic items still
have importance and value to players, who desire the ability to personalize their in-game avatars

and show off to other players.

29. Certain items are available only from Loot Boxes and not from ordinary gameplay.

Games are increasingly designed such that players must obtain high-value items available



exclusively from Loot Boxes in order to be competitive with other players in the games’ online

environments. This increases the compulsion or the need for players to pay for Loot Boxes.

30.  Publishers, including the Defendants, market and advertise their Digital Games, including
the Loot Boxes as a feature. The advertisements include promotions online and offline, including
electronic ads and messages to players or potential players, encouraging them to play their
Digital Games and their Loot Boxes. In particular, publishers, including the Defendants, extol to
players and potential players the excitement and possible advantage to be gained from acquiring

a Loot Box and its contents.
Direct Gambling Mechanics

31.  Some publishers have pushed the envelope further and offer undisguised virtual gambling
within their games (the “Direct Gambling Mechanics”). Direct Gambling Mechanics allow a
player to wager virtual currency on games of chance such as roulette, blackjack, pachinko, slots,

or other games of chance inside a game.

32. Virtual currency used in Direct Gambling Mechanics can be earned in game, purchased
for real money, or acquired through the exchange of a different virtual currency which can itself
by purchased for real money. Players have the chance to win additional virtual currency, which

has intrinsic value and may be spent in the game.
The Regulation of Gaming in Canada

33. The Criminal Code of Canada, RSC 1985, ¢ C-46, Part VII prohibits unlawful gaming,

betting, lotteries, and games of chance.

34, Gaming properly licensed by a provincial government is lawful in the province of license.
Alberta, British Columbia, Ontario and Québec regulate gaming through statutes including the
Gaming, Liquor and Cannabis Act, RSA 2000, ¢ G-1, Gaming Control Act, SBC 2002, C-14, the
Gaming Control Act, 1992, SO 1992, ¢ 24, and the Act Respecting Lotteries, Publicity Contests
and Amusement Machines, 1990, ¢ 46, s 18, L-6 and regulations including the Advertising and
Marketing Standards for Gambling in British Columbia and the OLG Marketing and Advertising
Standard.






