
545ACTION NO: T- -24

PROPOSED CLASS PROCEEDING

FEDERAL COURT

BETWEEN:

DIANA SUN

PLAINTIFF

AND

BLOOMEX INC.

DEFENDANT

STATEMENT OF CLAIM

TO THE DEFENDANT:

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the Plaintiff.
The claim made against you is set out in the following pages.

IF YOU WISH TO DEFEND THIS PROCEEDING, you ora solicitor acting for you are
required to prepare a statement of defence in Form 171B prescribed by the Federal
Courts Rules, serve it on the plaintiffs solicitor or, if the plaintiff does not have a
solicitor, serve it on the plaintiff, and file it, with proof of service, at a local office of this
Court:

WITHIN 30 DAYS after the day on which this statement of claim is served on you, if you
are served in Canada or the United States; or

WITHIN 60 DAYS after the day on which this statement of claim is served on you, if you
are served outside Canada and the United States.

TEN ADDITIONAL DAYS are provided for the filing and service of the statement of
defence if you or a solicitor acting for you serves and files a notice of intention to
respond in Form 204.1 prescribed by the Federal Courts Rules.

Copies of the Federal Courts Rules, information concerning the local offices of the Court
and other necessary information may be obtained on request to the Administrator of this
Court at Ottawa (telephone 613-992-4238) or at any local office.

IF YOU FAIL TO DEFEND THIS PROCEEDING, judgment may be given against you in
your absence and without further notice toyou.
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Overview

1. Consumers expect to pay the lowest price that a company represents a product

will cost at a given time. Parliament has codified this principle through sections 52 and

54 of the Competition Act, RSC 1985, c C-34 (the “Competition Act’) which require

that companies represent the full cost of a product upfront and prohibit companies from

charging the higher of two different advertised prices for a product. These provisions

ensure that companies’ pricing practices are fair, transparent and straightforward.

2. Through its website, Bloomex has engaged in conduct contrary to the

Competition Act in its pricing of floral services. Bloomex represents a price for its floral

services that is, unbeknownst to consumers, unattainable, and thereafter increases the

purchase price once a consumer is prepared to purchase floral services. Bloomex’s

practice of concealing the full cost of, and/or representing two different prices for, floral

services on its booking platform is unfair and in violation of Canadian law.

Claim

3. The plaintiff claims, on her own behalf and on behalf of the Class Members:

a) an Order pursuant to Rules 334.16(1) and 334.17 of the Federal Court

Rules, SOR/98-106 certifying this action as a class proceeding and

providing any ancillary directions;

b) an Order pursuant to Rules 334.12(3), 334.16(1)(e) and 334.17(b)

appointing the Plaintiff as the representative plaintiff for the Class;

c) a declaration that Bloomex has engaged in conduct contrary to sections

52 and/or 54 of the Competition Act,

d) damages under section 36 of the Competition Act in the amount of the

Surcharges, as well as tax on the Surcharges, paid by the Plaintiff and

Class Members to Bloomex during the Class Period;

e) an Order pursuant to Rule 334.28(1) and (2) for the aggregate

assessment of monetary relief and its distribution to the Class Members;



f) costs of investigation and prosecution of this proceeding pursuant to

section 36 of the Competition Act,

g) pre-judgment and post-judgment interest pursuant to sections 36 and 37

of the Federal Courts Act, RSC 1985, c. F-7; and

h) such further and other relief as this Honourable Court deems just.

The Parties

4. The Plaintiff, Diana Sun, is a resident of British Columbia.

5. The Plaintiff brings this action on her own behalf and on behalf of all individuals

and legal persons in Canada who paid a Surcharge when purchasing a Floral Product

through www.bloomex.ca from the date on which Bloomex began charging Surcharges

in Canada until the date that this action is certified as a class proceeding (the “Class”,

“Class Members” and “Class Period”). The Plaintiff is a member of the proposed

Class. The Plaintiff estimates that the Class includes at least tens of thousands of

consumers.

6. The Defendant Bloomex Inc. (“Bloomex”) is a company incorporated pursuant to

the laws of Ontario with a registered address for service at 4235 17 Street Southeast

Calgary, Alberta, T2G 3W7, Canada. Bloomex carries on business in British Columbia

and Canada by offering online flower services through itswebsite.

The Plaintiffand Class Members’ Circumstances

7. The Plaintiff purchased “Mothers Day Designers Collection IV” flowers through

www.bloomex.ca on May 13, 2023 and was charged a $1.99 surcharge that was not

disclosed until the end of the purchasing process. The Plaintiff and Class Members

experienced a purchasing process that was substantially similar to that described in

paragraphs 10-21 of this Statement of Claim.

Bloomex’s Sale ofFloral Products

8. Bloomex, which bills itself as “Canada’s Official Florist’, sells flowers, floral

arrangements and other floral products through its website, www.bloomex.ca.
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Www.bloomex.ca is the “Platform”. Products sold through the Platform are the “Floral

Products”. The access to and use of the Platform to purchase Floral Products

constitutes the “Floral Services”. The supply of the Floral Services lasts from when a

user enters the Platform until the user’s Floral Product(s) are delivered.

The Surcharge

Q.

charging what Bloomex refers to as a “Surcharge” for each Floral Product purchased

On a date unknown to the Plaintiff but Known to Bloomex, Bloomex began

through the Platform.

Purchasing Floral Products Through the Booking Platform

10.

price for a variety of Floral Products (the “First Price’).

When purchasing Floral Products on www.bloomex.ca, Bloomex represents the

For example, Bloomex

represents the First Price of “Peaceful White Lillies” as $69.99.

For deliveries outside of Canada
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11. After a user clicks “ADD TO CART” next to a Floral Product, a window pops up

advising the user that the product has been added to their cart. Users are presented the

option to continue shopping or to proceed to checkout.

Product successfully added to your Shopping Cart

Peaceful White Lilies

Quantity: 7

Total: $69.99

There are 1 items in your cart

Total: $69.99

PROCEED TO CHECKOUT >

12. | Users may alternatively click on a Floral Product’s icon to read more about the

product, select a different product size and/or purchase add-ons.

For deliveries outside of Canada AAU SHEUK SUS EXCH NZ =Contact Us
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Select Size@
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and rich greenery creates an elegant and peaceful presentation Size» Add an “Extra Touch"
Arrangement includes beautiful flowers such as white lilies, camations .
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13. After a user clicks “Add to Cart’, a window pops up advising the user that the

product has been added to their cart. Users are presented the option to continue

shopping or to proceed to checkout.

¥ Product successfully added toyour ShoppingCart

Peaceful White Lilies

Quantity: 1

%_ Total: $69.99

There are 1 items inyour cart

Total: $69.99

14. After a user clicks “PROCEED TO CHECKOUT”, the user is taken to a webpage

titled “Shopping cart Summary”. Users are presented the option tocontinue shopping or

to proceed to checkout.

=Contact Us

SHOPPING CART,
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15. After a user clicks “PROCEED TO CHECKOUT”, the user is taken to a webpage

where Bloomex provides the user the opportunity to add additional products to their cart

or to proceed to checkout.
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16.

account skip this stage of the purchase process.

After a user clicks “PROCEED TO CHECKOUT”, the user is required to either

sign into their account or create an account. Users who are already logged into their

fe
Bloomex
CANADA'S OFFICIAL FLORIST

EXPRESS CHECKOUT

RETURNING CUSTOMER

Signto your account

Email*

Password*

Login Problems? Reset Password

FREE $20.00 Gift Certificate with-EVERY Order!ee AAAN

\ 1888-912/5666 w LiveChat =" Q

CREATE ACCOUNT

Create your own Bloomex account

Email*

Password*

First Name*

Country*

Canada

Phone*

ae
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1 Items- $69.99

4,526,762 smiles Delivered Worldwide...
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17. At the next step in the checkout process, the user is required to enter their first

name, last name, phone number, email address, address and country and province of

residence.

lens = poy Fi ce) z i= SHOPPING CART,—e MeaokecuUaOree ee cas GD
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Your Information Billing Delivery Information

EXPRESS CHECKOUT

Your Information
First Name* : Last Name*:

AddressAutocomplete

Phone*: Email* :

Company: Suite/Apt:

Street number*: Streetname* :

City*: Postal Code*:

Country* : Province*:

Canada v British Columbia v

Ge id

18. After a user enters the required information and clicks “NEXT STEP”, the user is

taken to a webpage to enter billing and delivery information. Under the heading “Order

Price Detail” at the bottom of the webpage, Bloomex presents an itemized list of

potential charges, including the Surcharge, with the phrase “N/A” represented next to

each line item.



19.
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Q 2,333,255 smiles Delivered Worldwide...
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Your Information Billing Delivery Information

EXPRESS CHECKOUT

Billing

w Peaceful White Lilieswee SKU: LF100-72 $69.99 4 $69.99

TOTAL: $69.99

Click |:«"»to enter discount or donation code

{|__| lam interested in receivingSpecial Promotions from Bloomex

{| Iwould like to donate $2 toHeart &Siro

Delivery City/Town

Starttyping delivery City/Town

Delivery Postal Code:* City:

KIG 7AB Alberta v

Payment Method

v=
Name On Card*:

Credit CardNumber*:

Credit CardSecurity Code*:

DeliveryProvince:* DeliveryDate*:

BSaR sei ges8 sii gi)Vi

Expiry Month*:

Month v 2024 v

Attention!

Name OnCard:exactly as appeared onyour card
Credit Card number: 16 (VISA, MC) or 15 (AMEX) digits, no spaces
Orders placed with abilling address outside of Canada will becharged inUSD.

Order PriceDetail

Total Items Price: N/A

Corporate discount NIA

Coupon discount N/A

Delivery Fee: N/A

Taxes N/A

Surcharge@ N/A

Redeem Bloomex Bucks N/A

Redeem Credit N/A

Donation N/A

Total Price: N/A

YOU SAVE: N/A

PAY &GOTODELIVERY

Byclicking "Pay&GotoDelivery’ you accept our Terms andConditions

Choose s Delivery Date

Bloomex does not represent whether users will be charged the Surcharge, or

what the cost of that Surcharge Fee will be, until the user enters a postal code for

delivery and selects a delivery date.

10



Delivery City/Town

Delivery Postal Code:* City: Delivery Province Delivery Date*:

as a ) ((ertish columbia )

Step 1:Select your delivery option:

te rcettttc be eet! mahalent tanh btceett
@ Regular $14.99- Residential (9AM -8PM) |Business (9AM-5 PM)

Step2:Select your delivery date:

March 2024

Sun Mon Tue Wed Thu Fri Sat

1 2
$1499 $14

3 4 5 6 7 8 9

$1499 $1499 $14.99 $1499 $1499 $1499 814.99

10 1 12 13 14 15 16

$1499 $1499 $1499 $1499 $1499 $1499 $14.99

7 18 19 20 21 22 23

$1499 $1499 $1499 $1499 $1499 $1499 $14.99

24 25 26 27 28 29 30

$1499 $14.99 $14.99 $14.99 $1499 $1499 $14.99

31

20. After a user enters a postal code for delivery and selects a delivery date,

Bloomex represents, for the first time, that the user will be charged a $1.99 Surcharge.

No additional information is presented when the user clicks on or hovers over the

encircled “?” next to “Surcharge”. In its delivery policy, Bloomex explains the Surcharge

as follows: “In a continued effort to offer and maintain our "Best in Industry" pricing we

have been forced to introduce a $1.99 "Surcharge" - this fee is used to offset rising

costs of product, handling and delivery.”

Order Price Detail

Total Items Price: $69.99

Corporate discount -$0.00

Coupon discount -$0.00

Delivery Fee: $14.99

Taxes $10.44

Surcharge @ $1.99

Redeem Bloomex Bucks -$0.00

Redeem Credit -$0.00

Donation $0.00

Total Price: $97.41

YOU SAVE: $50.00

Byclicking “Pay & Go to Delivery" you accept our Terms and Conditions

21. In this example, instead of charging the represented First Price of $69.99 (plus

taxes and a fee for the delivery service) for Peaceful White Lillies, Bloomex charges

$71.98 (plus taxes and a fee for the delivery service). The First Price plus the

Surcharge, taxes and the delivery fee is the “Second Price’.
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Bloomex’s Misconduct

22. At material times, Bloomex represented and clearly expressed that the Floral

Products and/or the Floral Services were available at the First Price. Bloomex

represented and clearly expressed the First Price on the Platform, which constitutes a

point-of-purchase display.

23. At material times, Bloomex also represented and clearly expressed that the

Floral Products and/or the Floral Services were available at the Second Price. Bloomex

represented and clearly expressed the Second Price on the Platform, which constitutes

a point-of-purchase display.

24.  Atall material times, the Floral Products Tickets and/or the Floral Services were

not available at the First Price due to the addition of the Surcharge, which constitutes a

fixed obligatory charge or fee imposed by Bloomex.

25. At material times, Bloomex represented two different prices for the Floral

Products and/or the Floral Services.

26. Bloomex did not represent the Surcharge or the Second Price at the time it

represented the First Price to users. At all material times, the Second Price exceeded

the First Price. At all material times, Bloomex charged, and users paid, the Second

Price.

2/7. At material times, Bloomex represented the First Price and the Second Price at

the same stage of the booking process. Bloomex did not add an additional service

element when it added the Surcharge. The Floral Services remained the same product

at every stage of the purchase process.

28. Bloomex’s representation of the First Price was false and misleading because

users were never able to pay the First Price but instead had to pay the higher Second

Price.

29.  Atall material times, Bloomex knew or was reckless or willfully blind to the fact

that representing that the Floral Products and/or the Floral Services would cost the First

12



Price when these products were not available at the First Price was false or misleading

in a material respect.

Harm to the Plaintiff and Class Members

30. Asa result of Bloomex’s breach or breaches of the Competition Act, the Plaintiff

and Class Members suffered loss and/or damage in an amount equal to the difference

between the Second Price and the First Price, less the delivery fee and taxes on the

Floral Product price and delivery fee. This difference is composed of the Surcharges,

plus taxes on the Surcharges, paid by the Plaintiff and Class Members during the Class

Period.

31. Due to Bloomex’s representations that the Floral Products and/or the Floral

Services were available at the First Price, the Plaintiff and Class Members obtained less

value than they had expected to obtain after having viewed the First Price because the

Floral Products and/or the Floral Services were unattainable at the First Price and could

only be purchased at the Second Price.

Competition Act

32. The Competition Act applies to business transacted in Canada. Bloomex has

breached sections 52 and/or 54 of the Competition Act, as amended from time to time.

33. Each Floral Product, and/or the Floral Services, constitutes a “product” within the

meaning of sections 2, 52 and 54 of the Competition Act.

Competition Act—Section 52
34. Section 52 of the Competition Act prohibits false or misleading representations.

35. Section 52(1.3) of the Competition Act prescribes that making a representation of

a price that is not attainable due to fixed obligatory charges or fees constitutes a false or

misleading representation. This conduct is known as drip pricing.

36. From a date unknown to the Plaintiff but known to Bloomex, Bloomex breached

section 52(1.3) of the Competition Act by representing that the Floral Products and/or

the Floral Services were available at the First Price when Bloomex knew or was

13



reckless or willfully blind to the fact that this representation was false or misleading in a

material respect.

3/7. Bloomex’s representations that the Floral Products, or alternatively the Floral

Services, were available at the First Price were false or misleading in a material respect

because the Floral Products and/or the Floral Services were not attainable at the First

Price due to the addition of the Surcharge, which constitutes a fixed obligatory charge.

38. This conduct was done for the purpose of promoting, directly or indirectly, the

supply or use of the Floral Products and/or the Floral Services and Bloomex’s business

interests in attracting customers to purchase the Floral Products, and/or to use the

Floral Services.

39. The First Price was represented on a point-of-purchase display or was otherwise

made available to members of the public.

40. Asaresult of Bloomex’s breach of section 52 of the Competition Act, the Plaintiff
and Class Members suffered loss and/or damage. In particular, by paying the Second

Price for the Floral Products and/or the Floral Services, the Plaintiff and Class Members

obtained less value than they had expected to obtain after having viewed the First Price

because the Floral Products and/or the Floral Services were unattainable at the First

Price and could only be purchased at the Second Price.

Competition Act— Section 54
41. Section 54 of the Competition Act prohibits the supply of a product at a price that

exceeds the lowest of two or more prices which are clearly expressed on, inter alia, a

point-of-purchase display. This conduct is referred to as double ticketing.

42. Bloomex clearly expressed both the First Price and the Second Price on the

point-of-purchase displays on the Platform and supplied the Floral Products, or

alternatively the Floral Services, at the Second Price, which exceeded the First Price.

43. The Plaintiff and Class Members were entitled to pay Bloomex only the First

Price, plus the delivery fee and taxes on the item price and the delivery fee, for the

Floral Products, or alternatively the Floral Services.
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Damages

44. Asa result of Bloomex’s breaches of sections 52 and/or 54 of the Competition

Act, the Plaintiff and Class Members suffered loss and/or damage and are entitled to

damages in an amount equal to the Surcharges, plus taxes on the Surcharges, paid by

them during the Class Period.

Jurisdiction

45. This action concerns breaches of and seeks damages pursuant to the

Competition Act. Section 36(3) of the Competition Act prescribes that the Federal Court

is a court of competent jurisdiction for claims of damages brought under section 36 of

the Competition Act. The members of the Class are within the territorial jurisdiction of

this Court because:

a) Bloomex carries on business in Canada through the sale and delivery of

Floral Products in Canada; and

b) the contract obligations between Bloomex and Class Members were, to a

substantial extent, to be performed in Canada.

Location ofTrial

46. The Plaintiff proposes that this action be tried atVancouver, British Columbia.

Dated: March 11, 2024

Saro Turner
Sam Jaworski
Justin Giovannetti

Slater Vecchio LLP
1800 - 777 Dunsmuir Street
Vancouver, BC V7Y 1K4
Tel: (604) 682-5111
Fax: (604) 682 5197
Email: sit@slatervecchio.com

sji@slatervecchio.com
jva@slatervecchio.com
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